there was excessive dust in the air when the plant was operating
Hartness handed the written statement to Sturdevant.  Sturdevant
and Hartness wanted to talk about why Complainant left the
company property the previous day; Complainant wanted to talk
about his written complaint.  Finally Complainant said that he
did not want to be bothered with this petty bullshit and that
Hartness and Sturdevant could take the job and shove it.

When he was discharged. Complainant earned $6.50 per hour.
He remained off work following his discharge until September 17,
1983, when he began working for Cornwall Industries as a
maintenance electrician and mechanic.  He earns $5.30 per hour.
He does not seek to be reinstated in his position with Respondent.

ISSUES

1.     Whether  Complainant's  discharge was motivated  in any
part by  activities protected under  the Mine Safety Act?

2.     If  it was,  whether  Respondent  established that  it would
have discharged  him in any event  for unprotected  activities  alone?

3.     If  Complainant's discharge was in violation of  the Act,
what remedies  is  he  entitled  to?

CONCLUSIONS   OF   LAW

In order  to establish a  prima facie case of  discrimination
under   section  105 (c)   of  the  Mine  Act,   a Complainant bears  the
burden  of production and proof  to show   (1)   that he engaged  in
protected activity and   (2)   that  an adverse action against him
was motivated  in  any part by the protected activity.     Secretary
on behalf of Pasula v.   Consolidation Coal Co, ,  2 FMSHRC  2786
(October  1980) ,   rev'd on other grounds  sub nom.     Consolidation
Coal  Co;   v.   Marshall,   663  F.2d  121'l'"(3rcTcir.   1981),   and
Secretary on behalf of  Rpbinette v.   United Castle Coal  Co.,
3  FMSHRC  803   (April  1981} .     In order to rebut a prima  facie
case,   an operator must show either that no protected activity
occurred  or that the adverse  action was in no part motivated by
protected  activity.     If  an operator cannot rebut the prima facie
case  in  this manner,   it may nevertheless affirmatively defend
by proving that   (1)   it was also motivated by the miner's
unprotected activities,   and   (2)'   that  it would have taken the
adverse  action  in any event  for  the unprotected activities alone.
The operator bears  a burden  of proof with regard to the affirma-
tive defense.     Haro v.   Magma  Copper Co. /  4 FMSHRC 1935,   1937
(November  1982).     The ultimate  burden "of persuasion that illegal
discrimination has occurred does not shift from the Complainant.
Secretary on behalf  of Robinette v.  United Castle Coal Co.,
3  FMSHRC  at  818  n.   20.     The  Supreme Court recently approved the
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